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HAVE YOU PAID YOUR DUES?

Upon Information

and Belief
Within the next few days you will have received the first issue
of the loose-leaf service which is being distributed by the Colorado
Bar Association. Mr. Wm. Hedges Robinson, Jr., Secretary, would
appreciate your comments. Do you like it? How may it be improved?
Send all your suggestions to Bill at 619 Midland Savings Building,
Denver. Whether it is to be continued, and in what form, will depend solely on whether you feel that it serves a useful purpose.
One of Dicta's most loyal advertisers, The Kendrick-Bellamy
Company, is now celebrating its golden anniversary. On August 11,
1891, William F. Hamilton and Charles A. Kendrick established the
firm of Hamilton Z4 Kendrick at 17th and Champa, the location now
occupied by the Colorado National Bank. Characteristic of the times,
a burro, its pack saddle loaded with "views", books and stationery, was
adopted as the trade mark. Mr. Hamilton died in 1900 and during
the following year Harry E. Bellamy became associated with the business. In 1903 the firm name was changed to Kendrick-Bellamy and
the firm's present location at 16th and Stout was first occupied in 1904.
Dicta joins the many friends of The Kendrick-Bellamy Company in
wishing to them continued success and prosperity.
Mark H. Harrington and Harlan Howlett report that only about
a third of the economic survey questionnaires have been returned. It
is felt that no satisfactory compilation can be made unless at least half
of those mailed out are returned. Obviously the accuracy of the conclusions to be drawn by the committee must be greatly increased if a
large proportion of the questionnaires are properly filled out and returned. If you have not already completed and returned your questionnaire, do it now so that the committee can make its report.

El Paso County Bar Association Meeting
The annual meeting of the El Paso County Bar Association was
held on July 25th for election of officers. The following were elected:
president, Roy W. Foard; vice-president, G. Russell Miller; secretary,
Clyde H. Babcock; treasurer, Paul C. Fries.
The meeting was consumed with reports of committees and general
informal discussion, there being no formal program arranged.
-- C. H. Babcock.
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Some of the More
Common Defects in
Denver Titles
By ALBERT S. ISBELLV
Before pointing out some of the more common defects and my
conclusions with reference to them, I believe a few remarks concerning
the term "marketability" are necessary.
Unfortunately, each individual examiner has his own idea of
what constitutes a marketable title, and usually in Denver, the examining attorney's opinion of a marketable title is one, not which
a reasonable attorney will pass, but which all examining attorneys
must pass; and the examination is made on the theory that the title
must pass the most technical examiner.
Patton on Titles defines a marketable title as one "so free from all
fair and reasonable doubt that a purchaser would be compelled by a
court to accept it in a suit for Specific Performance," and an unmarketable title as one "with such a material defect as would cause a reasonable doubt in the mind of a reasonable, prudent, and intelligent person,
and cause him to refuse to take the property at its full or fair value."
The statement is made that while examiners should be cautious in advising clients as to the acceptance of a title, they must remember that
a purchaser cannot legally demand one absolutely free from suspicion
or possible defect, but may -require only such a title as prudent men
well-advised as to the facts and their legal bearings should be willing
to accept.
Many defects are found in titles to Denver property which arose
-many years ago, often before a plat was filed, and generally it is apparent from an examination of the title, not only that the particular
title has changed hands many times, but that many other titles affected
by the same difficulty also have changed hands many times. Some attorneys have felt called upon to record documents which they felt were
necessary to complete the record on the particular title in which they
were interested, disregarding the fact that the recording of such a document might affect thousands of other titles and could result only in
additional abstract expense to many other property owners.
Almost every examiner, at one time or another, has come to the
conclusion that the title he has examined is safe from attack, but from
a technical standpoint, is not marketable; that is, that his client will
*Of the Denver Bar.
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run into difficulty on a sale of the property because the next examiner
may refuse to pass the title. He is not afraid of the title, but of the
next examiner; the big bad wolf, technical objections.
I am firmly convinced that the examiner should concern himself
more with the fact that the title has been examined many times and
that the title has in fact, been accepted many times by prudent men,
well advised as to the facts and their legal bearings. In this manner,
he at least will have a firm foundation not based on guess work.
In actual practice, however, the examining attorney has disre.garded those things by which he has every right to be guided and has
concerned himself only with what he thinks some future examiner
might require, which leads only to confusion.
Defects in titles, for the purpose of my discussion at least, may be
divided into two classes: real and technical, and the technical defects
might better be called imaginary. In .the first class would come forged
instruments, deeds executed by an atiorney in fact after the death of the
principal, deeds executed by insane persons, deeds executed by a person
who describes himself as single, but who was in fact, married, and a
homestead claim appears of record, and various other defects which
may actually exist, but which might not be disclosed by an examination
of the records. This class of defects should hardly be included in the
more common defects in Denver titles, and have no place in this discussion.
It is the second class with which we are now chiefly concerned,
and I have tried to classify these more common or technical defects into
two groups: First, those affecting entire additions, or large groups of
lots, and second, errors or mistakes in conveyances affecting only the
particular title.
Before the plat of Bellevue was filed, Richard I. Whiteford acquired title in 1878. Shortly thereafter, Richard John Whiteford
executed a deed of trust and in 1885 Richard J. Whiteford conveyed by warranty deed. We assume, of course, that the initial in the
original deed was J, but it is clearly an I on the records. If such a
discrepancy appeared recently in any particular title, I believe most
examiners would strenuously object to the title. I do not know of
any attorney, however, -who has made any objection to any title in
Bellevue because of the above situation.
In the title to Honneckes Addition, Charles Hannecke owned the
property. Title comes through the estate of Carl Honnecke, deceased.
In the proceedings, the name, Charles and Carl are shown to be names
of the same person, as also are the names Honnecke and Hannecke.
Jeremiah Martin Honnecke was one of the heirs while Jerry Honnecke
joins with the other heirs in conveying most of the property in the
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addition. An affidavit signed by Sophia M. Honnecke Latkovich was
recorded in 1926, which recites that Jerry Honnecke was Jeremiah
Martin Honnecke. If the examiner required the identity to be established by documents admissible in evidence under the rules of evidence,
he could not pass the title. However, I do not know of any titles in this
addition which have been rejected because of this situation.
In the title to Lake Park, William Nickerson acquired an interest
in 1888. Title comes through the Will of William Wilkinson and
an affidavit was recorded in 1909 stating that the grantee in the original
deed was, in reality, Wilkinson and not Nickerson. This situation affects at least all of Block 6, Lake Park. I am advised that the entire
block is improved and do know that several examiners have passed
titles in this block.
In the title to Inslee's Addition to the City of Denver Amended
Map, Joseph A. Inslee had title. Conveyance is made by his heirs
but there is no proper recital in the deed and no determination of heirship so far as I know. An affidavit stating that the grantors are the
sole heirs has been of record for many years. The objection covers the
entire addition and generally is not even mentioned in the opinions of
most examiners.
In 1893, a race occurred between representatives of The American
National Bank of Leadville and The Carbonate National Bank of
Leadville. Each bank had a judgment and the representative of The
American National Bank won the race from Leadville to Denver. An
attachment under the judgment of The American National Bank of
Leadville was recorded on July 11, 1893, at 10:10 A. M., followed
by an additional attachment recorded at 11:10 A. M. At 12:40 P. M.
an attachment was recorded under the judgment held by-The Carbonate National Bank of Leadville. Suits with reference to these attachments were carried to the Supreme Court and are reported in 22 Colorado at pages 37 and 44, respectively. The attachments were held to
be valid as attachments against the property of Richard Cline. Richard
Cline had executed a deed dated March 18, 1890, but not recorded until
July 12, 1893, conveying the property to John L. Jerome. A certificate of sale under the attachment by The Carbonate National Bank
of Leadville was issued to Charles Cavander, Trustee, recorded May 5,
1894. This certificate of sale remains outstanding on the records.
Title comes through certificate of sale under the first attachrient
by sheriff's deed issued to The American National Bank of Leadville,
recorded March 8, 1898. This situation affects some lots in H. C.
Brown's Second Addition and in Central Capitol Hill Subdivision,
also a large number of lots in Bohm's Subdivision Second Filing.
I believe that all of the property is improved at the present time,
and know that many purchasers accepted the title for many years.
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Finally, however, some attorney brought a quiet title suit which lighted
the fuse. The first suit was followed by several others.
My own opinion is that the record title was good in the first place,
and that the title was not objectionable. Even, however, if the situation could be considered to be such as would render the title unmarketable if it affected only one parcel of property, it would seem to me that
any purchaser would be justified in taking into consideration the fact
that the situation did affect a great deal of property, and that. many
other purchasers had, in fact, previously accepted the title. The attorney who brought the first quiet title suit should have been willing
to consider the definition of a marketable title, and should not have
taken it for granted that he was the first to find the situation, or that
his opinion was better than that of a large number of his predecessors.
A great deal of property comes through the Estate of Frank
Palmer, deceased, No. 379, in the Denver County Court. In 1939,
someone felt called upon to record certified copies of receipts for legacies in this estate, probably because the estate was never closed. These
receipts now appear on many abstracts and serve merely to call attention to the estate which had been passed by examining attorneys for
many years. Stebbins' Heights has been passed to the map, not hundreds of times, but literally thousands of times, yet recently a letter
was recorded concerning the patent. A short time ago, someone recorded inheritance tax receipts in the Margaret B. Berger estate and in
the Horace B .Hitchings estate. These instruments combined undoubtedly will appear on ten thousand abstracts. Figure it out. We
had the Boston Tea Party because of taxation without representation.
What about the property owners who pay the bill?
A defect which commonly occurs in individual titles is shown by
a quiet title suit, No. 46019, recorded May 24, 1909, in Book 2091,
page 199, affecting lots in Berkeley. Unknown persons were not named
as parties defendant, and service was had by publication on all parties.
I believe examining attorneys generally will reject titles based upon this
and similar quiet title suits, not because they are unwilling to rely on
the seven year statute, but because there may be parties interested in
the subject matter who were not made parties to the suit as required
by the Code; and the decree, of course, could be considered effective only
as against the defendants named. Since service was had by publication,
there is no proof that the defendants were alive and, therefore, unknown
parties were necessary parties defendant.
Another common objection arises due to the fact that in many
cases, the ages of minors are not shown in estates. This situation appears in the title to Lots 22 and 23, Block 19, Bergers Addition to
Denver. In the Estate of David A. Wilkie, No. 52852, and the Estate
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of Anne MacKay Wilkie, No. 49330, Charles Edward Wilkie was
shown to be a minor. He joined in a conveyance recorded April 4,
1938. Inquiry from the Bureau of Vital Statistics disclosed the fact
that he was born June 18, 1915. The question arises as to whether
proof should be required that the grantor is no longer a minor.
Every examiner has found a deed wherein the grantee is shown to
be a man followed by a deed executed by a woman as grantor with the
same name as shown in the first deed. Probably the easiest way out
of such a difficulty would be to have a deed executed by the grantee
leaving out any reference to gender of the party. George Winters' experience in this connection is rather interesting. A. Jones presented
herself stating that she was the owner of a piece of property which
was conveyed to A. Jones, a man. Investigation disclosed that her
husband had died recently, and that his initial also was A. George
drew his own conclusions.
In some cases the
Many defects occur in acknowledgments.
acknowledgment is dated prior to the date of the deed and in other
cases, the acknowledgment is dated subsequent to the date of recording.
Some attorneys object to these deeds, while others pass them. In
most cases there is no real doubt in the examiner's mind that the deed
was in fact executed and acknowledged. Why, then, is the title unmarketable? The fear of the next examiner.
Many objections have been made to titles where the defect is apparent but not real, such as a defective description where the correct
name of the addition is not given and the addition as it appears in the
description could be easily confused with some other addition; but the
description is followed by the street address or by the location by section, township and range. If an examination of the entire instrument
leaves no ambiguity, the title should not be rejected because of an immaterial imperfection.
No discussion of common defects would be complete without a
reference to descriptions in downtown Denver where the lots do not
run north and south or east and west, but at an angle. Many downtown titles are described as perhaps Lot 4, and the south 2 of Lot 3,
or perhaps, the southwest 2 of Lot 3, without any indication that
the half indicated is the half adjoining the full lot described. In the
chain of title, probably some of the deeds will indicate that the half lot
is the adjoining half lot. While some attorneys still are seriously
objecting to such descriptions as being ambiguous, ordinarily an examination of the entire record and the chain of title should be sufficient
to dispose of any ambiguity in the description.
In conclusion, let us remember that titles and whiskey have this
in common-both improve with age.

Annual
Convention
0.

.
Will Feature Many Prominent Speakers. Justice Hugo Black, Hatton W. Sumners, Justice
Florence Allen, and John Perry Wood Will Deliver
Addresses. Important Projects to Come Before Bar for
Action.

Many nationally known members of the legal profession will be
featured speakers at the Forty-fourth Annual Convention of the State
Bar Association meeting to be held in Colorado Springs at the Broadmoor Hotel on September 12th and 13th. This year's meeting will see
as chief speaker, Justice Hugo Black of the United States Supreme
Court, who will address the meeting at the Friday evening session to
be held at the Broadmoor Little Theatre.
Hatton W. Sumners, chairman of the Judiciary Committee of the
House, accepted the invitation of the State Bar, to be the principal
speaker at the annual banquet on Saturday evening, September 13, according to Edward L. Wood, convention chairman. William E. Hutton, state president, who completed the arrangements to have Mr.
Sumners speak here, announced that the subject of the address would
deal with the concentration of the powers of government in Washington.
Justice Florence Allen of the United States Circuit Court of Appeals will deliver a brief address before the association. John Perry
Wood of Los Angeles, an outstanding authority on the methods of
judicial selection, will speak on this subject at the Saturday luancheon.
The Friday afternoon session will be devoted to Federal administrative practices and procedures which will be discussed by Albert
Vogl, David P. Strickler and Harry Silverstein. The Saturday morning session will take up the new proposed probate code, and the Saturday
afternoon session will feature the trial of a negligence case which will
illustrate some of the important points in practice and procedure of
this type of case.

District Judges to Meet Thursday, September 11
Preceding the state Bar Convention, the District Judges of the
State will hold their first annual conference on Thursday, September 11
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at the Broadmoor Hotel. The conference will begin at 10 o'clock A.
M. and will be presided over by Judge Stanley H. Johnson, presiding
judge of the Denver District Courts. This will be the first conference
of district judges in the state and it is planned to make it an annual event
in order to enable the judges to discuss common problems arising in the
procedure and administration of their courts.
The County Judges Association will also meet With the State
Bar and will join in the Saturday morning meeting on probate code
revision, and the District Attorneys Association have scheduled a session for Saturday morning.
The Junior Bar plans two meetings. On Friday, September 12,
5 P. M. the Council of the Colorado Junior Bar Conference will meet
and on Saturday, September 13, at 8 A. M. the annual meeting of the
Colorado Junior Bar Conference, with John W. O'Hagan, presiding,
will be held.
At this meeting the proposed by-laws for the Junior Bar Section
of the Colorado Bar Association will be presented and, if adopted,
the Colorado Junior Bar Conference will become a section of the
Colorado Bar Association. For this reason, all members of the Colorado Bar Association under the age of 36 years are urged to attend the
meeting. A copy of the committee reports will be forwarded to the
members of the Colorado Junior Bar Conference prior to the meeting
and will not be read at the meeting, but an opportunity will be offered
for discussion. The proposed by-laws of the Junior Bar section of
the Colorado Bar Association will be forwarded to all Junior Bar
members of the Colorado Bar Association prior to the annual meeting,
so that they may be discussed without being read.
The Friday morning meeting of the state Bar Association will be
devoted solely to a consideration of the business affairs of the Association and the hearing of reports of the committees. Following the opening session, the convention will gather at a luncheon in the hotel at
which time the Law Club of Denver will provide entertainment.
The afternoon session will open with an address by William E.
Hutton, President of the State Association, and the remainder of the
afternoon will be devoted to a panel on Federal administrative procedure.
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Sectional Meetings Saturday Morning
Saturday morning has been left open for the meeting of the various
sections. The Committee on National Defense, under the Chairmanship of John L. Zanoni, will hold a meeting to discuss matters of
policy and technique for a uniform program with that of the National
Committee in the courts of this state, so that no rules of a District or
County Court will conflict with the State Committee's uniform policy.
All members of the State Committee, County and Regional Committees are expected to be present. Fraser N. Arnold of Denver, Regional
Chairman of the American Bar Association Committee on National
Defense, will give a brief address.
County Judges and Probate Section to Discuss New
Probate Code
Also on Saturday morning the Committee on Probate Code Revision will hold a meeting at which time there will be a discussion of
the proposed new probate code, according to Hubert Day Henry,
Chairman of the Committee, and all members attending the meeting
will have an opportunity to approve or criticize the various suggestions and to make additional suggestions. The County Judges Association will join in this meeting.
District Attorneys Plan Attractive Program
The District Attorneys Association has also planned an attractive
program for all district attorneys attending the District Attorneys'
meeting, according to James M. Noland, president of that association.
This will be the first time the district attorneys have attended the
state bar meeting as an association.
Water Rights Section Working on Water Code
The Section on Water Rights which will also be held at the same
time will have for its consideration the writing of an entire water procedural and administrative water code for the state, to replace the
present inadequate laws and statutes which now exist, according to
the plan outlined by Malcolm Linds'y, Chairman of the Section. There
has never been a revision or codification of the laws of Colorado in
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regard to water rights and this Section has been making a study of
this problem and will no doubt have a very interesting report to make.

Plans Laid to Improve Methods of Judicial Selection
The Saturday noon luncheon will be under the auspices of the
Committee on Judicial Selection, of which Charles A. Baer of Denver
is Chairman. The Committee, according to Mr. Baer, plans to present
a proposed plan on-judicial selection to be placed on the ballot in 1942.
At this meeting, John Perry Wood will outline the work being done
throughout the United States on judicial selection and tenure and comment on a proposed plan to be offered for this state.
The closing session on Saturday afternoon will be devoted to the
presentation of a trial of a negligence case which has been prepared by
the participants. A. X. Erickson and Harry S. Silverstein, Jr., will be
counsel for plaintiff, and W. A. Alexander and Allan Phipps will act
as counsel for the defendant corporation. G. Dexter Blount will be
the presiding judge. It is planned that this trial will illustrate some
of the more important aspects of negligence cases in general and will
highlight some of the situations. occurring in the new rules of civil
procedure.
Following the trial, the convention will conclude its business and
select new officers for the coming year.
An unusual program of entertainment has been prepared by the
committee, including the various luncheons and dinners before mentioned, the banquet on Saturday evening and a cocktail party preceding the banquet.
The women attending the convention will find ample entertainment planned for them, according to Mrs. Irl Foard, chairman of the
Ladies' Entertainment Committee. Mrs. Foard has arranged for a
luncheon party on Saturday noon in addition to the various other
entertainments.

Judge Lumkin Sez-

Two Mules
Make New Rules*
'S funny how when somethin' important happens, nobody seems
to realize it's so important 'til a long time afterwards.
Take for instance Lincoln's Gettysburg speech, folks as heerd it
didn't perk up their ears very much, an' some o' them newspaper
fellas wrote it as bein' downright punk.
Well it's sorta that way with a case decided by our Supreme Court
three-four years ago, viz, Reed et alius v. Orduway State Bank. 1 That
case, 'cordin' to the court, involved "two certain mules"-an' right
there anybody on his toes shoulda knowed the court was goin' to say
somethin' important. Ain't no court gonna waste much time on two
ornery mules, an' on top o' that, if the court was really gonna talk
'bout mules as such, the judge woulda given their names. When ever
anybody as smart as our Supreme Court starts writin' decisions 'bout
two nameless mules, you know they really ain't talkin' 'bout mules
a-tall, but 'bout some idea like the Unknown Soldier an' such.
Well anyway here's what happened: A city fella livin' in Ordway
-fella name o' Malone-had these two mules. Malone didn't have
.no place to keep the mules after the livery barn burnt down so after
some dickerin' with one Boget, who ran a fair sized spread out o' town
a piece, the latter agreed to keep an' feed the mules in return for their
work, etc. After this had gone on 'bout a year, Malone sold or rather
transferred 'em-the mules, I mean-by bill o' sale to the Ordway State
Bank to pay up a debt which he'd owed the bank for quite a spell.
The bank didn't have no work for the mules to do an' since grazin'
weren't very good in an' 'r6iind the bank, they jast let the mules stay
on out at Boget's.
Seems like Malone likewise owed the Reed brothers some money
which he either weren't able to or didn't feel like payin' so the latter
sued in J. P. an-' 'tached the mules. Malone didn't much care 'bout
the mules, 'cause he'd already transferred 'em to the bank some six
months before, an' he didn't see much point in listenin' to the judge
adjudge that he owed money to the Reed brothers, 'cause he already
knowed that, so he jus' natur'ly didn't show up at the trial. The bank
*By Judge Homer P. Lumkin, Dicta staff analyst.
1102 Colo. 266, 78 P. (2d) 624 (1938).
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weren't there either so all the J. P. could do was turn the mules over to
the Reed brothers. Which he did.
Two-three months later the bank found out what'd happened an
sued the Reeds in the districk court to get back the mules.
Now if you didn't think 'bout it too much, you might think
the bank had a open an 'shut case, 'cause after all it is usually thought
that a man can't sell what he don't own, an' since a 'tachment is 'bout
like any other sale, 'cept that the judge does the callin', it seems likewell it jus' seems like that jasper Malone oughtn't to be 'lowed to pay
two debts with them same mules. That's what the districk judge
thought, too. But if you think you could get them Supreme Court
judges to agree with the districk judge an reasons no better'n that,
then it jus' goes to show you weren't never cut out to be much of a
lawyer, 'cause if you was, you'd pay more 'tention to what them judges
is thinkin' 'bout when they ain't on the bench.
Course now you maybe knowed at one time or 'nother what I'm
'bout to tell you, but I'll go over it all again jus' on the chance you
maybe mighta forgot it.
For's long as I can remember, nearly everybody has belonged to
one or t'other of two clubs or societies, both claimin' 'bout the same
objects and purposes. One's brand's a picher of a elephant but seems
like ain't many folks belongin' to that'n any more. Most folks is
members o' the one whose brandin' iron is shaped like mules. Natur'ly
all them latter folks is crazy 'bout mules so, that bein' so, we'll jus'
call their club the Loyal Order o' Mulelovers, which o' course ain't
their real name. Sons o' Wild Jack Asses ain't their real name neither,
'though I heerd one hombre called 'em that.
But to get back on the main trail, as I said before, all Mulelove-is
is crazy 'bout mules, but there's some other things 'bout which they
ain't so crazy. One of 'em is bankers. They hates bankers 'bout as
much as they likes mules. Bankers, they say, jus' ain't human. Now
o' course you can see right away that turnin' two livin' emblems o'
the Order over to a bunch o' bankers would send the cold shivers up
an' down the backs o' all loyal Mulelovers. Why even to think o'
such a thing is practic'ly a sacrilege. Trouble is everybody knows
what a powerful lot o' folks is Mulelovers an' there ain't no sensible
judge gonna rub their hair the wrong way if he can help it, leastwise not if he 'spects to get reelected. But more'n that, some folks say
that anyway six out o' seven o' the Supreme Court judges themselves
has claimed at one time or 'nother that they was members o' the Order!
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Well now I've told you-you already know what the decision's
gonna be. Or as them judges mighta said, "The decision's already arrived at. Now the only thing left is to figure out some legal means
tellin' how we got there."
Course the court coulda said right off that mixin' mules an'
bankers was agin public policy, which as near as I can figure means it's
agin the morals an' interests o' society. Ain't no question but what
it's agin the morals o' all Mulelovers. An' since it sometimes seems
like Mulelovers an' society is practic'ly sinoneemus, maybe you got
the answer right there. On top o' that, courts has been purty careful
not to let folks know 'xactly what is an' what ain't public policy, so
when you get all through, it's 'bout what the judge says 'tis. That
way, nobody's got much comeback. Which maybe is good in some
ways but which likewise is bad, too, 'cause everybody knows that
what the judge says depends considerable on what his wife says or on
what he's had for breakfast. So you can see that while this 'ere public
policy might be good in a pinch jus' for short spurts, it ain't much
of a horse for everyday ridin'. Anyway it's sorta like a ace in the
hole an' you oughtn't to show it 'less you have to.
Sure looked for a while like they'd have to in this case an' then
somebody that was plenty smart (must been the judge, 'cause lawyers
mostly ain't that smart) went 'way back to '61 an' found this old
statute which said a sale o' mules like this was cheatin' an' no good, so
far as Reed brothers was concerned, 'less the bank took possession or
control o' the mules. Course nobody ain't ever had much control
over mules, so that part o' the statute was inconsequential an' unconstitutional, but the judge thought the bank coulda taken possession,
even though there weren't no showin' that the bank had any place to
keep the mules 'cept, o' course; in the bank. I've heerd it said that
some bankers was stubborn as muiles an' some folks even claim-metaforic'ly, o' course-that all bankers is jus' plain asses (which as everybody knows is mules' half-brothers), but personally I ain't seen no
mules as such runnin' 'round banks for more'n fifty years.
You might think maybe the bank coulda set up a livery barn as a
'filiate, but that probably wouldn't o' done no good neither, 'cause
lots o' folks think bank 'filiates is even worse'n banks. Like as not
some of them Washington fellas woulda got out one o' them "cease
an' desists" 'fore anybody coulda wrangled them mules anywhere
near the barn.
Well it makes you kinda wonder jus' what the bank coulda done
with them mules 'cept put 'em right back on Boget's spread where they
was before, which was 'xactly what the court said they shouldn't o'
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done. But it probably didn't make much difference, 'cause too many
folks hold as how bankers jus' ain't s'posed to own mules nohow.
Natur'ly the judge which wrote the court's opinion adjudged them
two nameless mules as belongin' to the Reed brothers, an' so's there
wouldn't be no slip up, told the districk judge to rule 'cordingly.
There weren't no dissent. Course you can guess why all them alleged
Mulelovers did as they did, but it jus' sets you wonderin' why that
one judge who weren't a member o' the Order didn't get up an' make
a stink. Maybe he figured the decision was fair to middlin' law, an'
maybe it was. Maybe that's what he figured, but I don't think so.
Me, I'm thinkin' that seein's how he had to 'sociate with them six
other judges, he jus' figured it was healthier to try an' get along with
'em. Ain't much point in makin' buzz saws outa a half a dozen fellas
even if they is Swedes or Baptists--or Mulelovers, 'specially not jus'
on 'count o' two ornery mules.
Well anyway, it all goes to show how important some little
things is, an' mostly folks don't realize it 'till a long time afterwards.

Applications for Blue Cross Now Acceptable
Members of The Denver Bar Association who do not belong to
The Blue Cross non-profit group hospitalization plan may now apply
for coverage for themselves and their families through The Denver
Bar Association Blue Cross Group. Applications and payment in advance for the first year or six months must be submitted to the office
of The Colorado Hospital Service Association at 8 10 Fourteenth Street,
on or before September 15, 1941. Coverage on these applications will
become effective on October 1, 1941. Applications which reach the
office of the Association after September 15th, will be returned.
A large group of our members joined The Blue Cross at this time
last year and a number have benefited materially through payment of
hospital bills. A folder describing the Plan and an application card
for your use are enclosed with this issue of Dicta. Call the office of
The Blue Cross, CHerry 6567, for answers to any questions you may
have.
Some Denver Bar Association members may wish to form Blue
Cross Groups in their own offices as many have already done. This
may be done if you wish to make this protection available to your
clerks, stenographers, etc. Call The Blue Cross office for details.
Remember !--September 15th is the deadline!

Responsibilities
and Duties of
Title Examiners
By PERCY S. MORRIS*
When a client employs an attorney to examine a title to a piece
of real estate which the client is about to purchase or upon which he
is about to make a loan, he evidences by such employment his confidence
in the ability of the attorney to make an examination of the title.
The law as to the legal responsibility to his client of an attorney
in the examination of an abstract of title is clear. The test of liability
is the same as it is in the employment of an attorney in any other matter,
namely, that the attorney must use a reasonable degree of care and skill
and possess to a reasonable extent the knowledge requisite to a proper
performance of his duties and that he is liable to his client for injury
resulting as a proximate consequence from the want of such knowledge
and from a failure to exercise such care and skill. But the attorney
is not an insurer of the title which he passes; he is liable only for failure
to exercise a reasonable degree of skill and care. Nor is he liable for
making an incorrect decision on a doubtful question. The degree of
knowledge, skill and care required is that ordinarily required of members
of the legal profession generally who engage in like work of that
character. It is negligence if he fails to apply the settled rules of law
which should be known to all conveyancers. It would also seem that
it would be negligence if he fails to have knowledge of and apply the
applicable statutes of his own state.
From the very nature of the situation, the attorney can examine
the title only as such title appears upan the face of the records which
are indicated by the abstract of title furnished to him and all' that he
can tell his client is that the title is good so far as the face of the records
show. A title may be good on the face of the records and yet be bad
as a matter of fact, because, for example, the signature to a deed in a
chain of title was a forgery or, even if the signature to such deed were
the genuine signature of a man bearing that name, nevertheless such
man was not the person of the same name to whom the property had
been conveyed, or the person who executed the deed was a minor or a
mental incompetent or a deed which is on record had never been delivered. However, the lawyer is not employed to be a detective and no
duty is imposed upon him to make any investigation as to the genuine*Of the Denver Bar.
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ness of signatures or identity of persons executing the deeds or the legal
capacity of any of such persons or the actual delivery of an instrument,
unless on the face of the records there appears something which is legally
sufficient to put him upon inquiry. If the title appears good on the
face of the records, the attorney in so advising his client incurs no
liability for any defects in the title that may afterwards appear because
of matters not shown on the face of the records.
So much for the legal side of the responsibility of the examining
attorney in performing the duties of his employment. Let us now
consider some of the more practical aspects of his work.
The test of whether the title should be rejected or not is whether
such title as shown on the face of the records is a merchantable title
or, as the phrase is often used, a marketable title. This has been defined
by the Colorado Supreme Court and the Court of Appeals to be a title
without defects of which the vendee can lawfully complain (which does
not help much). In the exercise of the judgment of an attorney as to
whether a defect is such as to render the title unmerchantable, the applicable statutes and the decisions of the Courts of the state naturally are
controlling and in the absence of any controlling statutes or decisions
of the State, the law as laid down in decisions of other states should
be considered and, in the absence of any statutes or decisions upon the
question, the common practice of attorneys in the community in passing
upon such a defect can properly be considered as justifying the action of
the attorney in passing or rejecting the title.
There are two extremes of position which an attorney might take
regarding whether a certain situation shown by the records constitutes
such a defect as to cause him to reject the title as unmerchantable.
Neither of such extremes should be taken. One of these is that of laxity
in passing defects, which in the exercise of a reasonable degree of knowledge, skill and care should cause the title to be rejected. The other is
that of rejecting the title because of any irregularity, no matter how
immaterial it may be. It is not every irregularity which should cause
a title to be rejected, but the effects of such irregularity, the possible
rights of persons who might make claims because of same, the rules of
law applicable thereto and the effects of any curative statutes should
all be given careful consideration. A middle ground between these
extremes must be taken and of course the difficulty is to determine just
what is this middle ground. One of the things that an attorney should
not do is to reject a title because of an irregularity when the examining
attorney, after thorough consideration and study, feels that it does not
render the title u'nmerchantable, just because the attorney thinks that
later some other attorney examining it might reject the title because
of it. The attorney is employed by his client because his client desires
to purchase the property or to make a loan upon it. He is employed
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to exercise his skill, knowledge and care in determining whether irregularities that appear on the records are of such a nature that the title
should be rejected and he evades and abdicates his duty and his responsibility to his client if, in spite of his own belief that the title is good,
he rejects it and prevents from going through the purchase or the loan,
merely because of a fear that some other attorney will reject the title
and it will come back upon him. Of course if the Colorado courts
have not passed upon the question and the decisions of courts outside
of Colorado are in substantial conflict upon the question, the attorney
cannot say which of the two opposing views of the courts will be
adopted by the Colorado Supreme Court and therefore he must reject
the title. But, if the attorney, after careful study, is of the opinion
that the title is good in spite of the irregularity, even if he knows that,
for example, a certain attorney in the same community rejects a title
because of this irregularity, he should pass it and assume the responsibility of upholding his convictions. In other words, the attorney
should decide the effect of the irregularity upon his own judgment and
not upon unreasoning fear.
Another thing that an attorney should not do is to reject the title
because of an irregularity without making any examination of the law
as to whether such defect is sufficient to cause the title to be rejected
and place the burden of producing authorities and arguments sustaining
the merchantability of the title upon the attorney who had examined
it for the present owner. When the attorney accepts employment to
examine the title he assumes the responsibility and the duty of doing
everything that is necessary to determine whether the title, as shown
on the face of the records, is merchantable and if he, either through
laziness or lack of time, does not examine into the law sufficiently to
determine for himself the results of such defect, he is not true to his
employment and he evades a responsibility which is justly his. The
results of this practice are twofold. In the first place, if the defect
is one which does not render the title unmerchantable, he imposes upon
the attorney, who had previously examined the title for the present
owner, a large amount of work in producing the authorities and the
arguments showing that the title is merchantable, which of course
should have been done by the attorney who raised the objection and
for which work the attorney who made the previous examination will
receive no compensation. And in the second place, upon the attorney
raising the objection being shown that the defect does not render the
title unmerchantable, he must, if he performs his duty and obligation
to his client, back down from his position and incur the embarrassment
and the injury in the eyes of his client of his having first objected to
the title and then concluded that the defect did not make the itle
objectionable.
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In saying this, I do not mean to be understood as saying that an
attorney after raising an objection should not change his position if
he afterwards becomes of the opinion that the defect does not impair
the merchantability of the title. His duty and his obligation to his
client require that. If he believes that the title is merchantable, he
should say so and the fact that there may be embarrassment to him in
reversing his position should not interfere with his fulfilling his duty
and his obligation.
I firmly believe that an attorney who, upon examining an abstract, has found a defect which upon consideration and study he believes does not make the title unmerchantable, should not burden his

client either in conference or in his opinion with a discussion of the
defect and of the possible results of it upon the merchantability of
title and of his reason for passing the title in spite of such defect.
Unless the client is another lawyer, he knows nothing about law or
about the technicalities that go to make up the problems in examination
of titles. He employs his attorney because he has confidence in his
ability and in his judgment and he employs that attorney for only one
purpose, namely, to tell him whether he should buy the .property or
whether he should not or whether he should make the loan or whether
he should not. If the attorney's conclusion is that the title is merchantable, he should merely tell that to the client, because that is all the client
wants to know. If he goes on to discuss the questions involved in the
defect and the rules of law upon which he has decided to pass the title,
he confers no benefit to his client, but merely confuses him.
What the attorney should do in such a case is merely to tell his
client that the title is merchantable and give him an opinion to that
effect -and preserve in his notes the data as to reasons, statutes and decisions upon which he decided to pass the title, so that if in the future
an examining attorney should raise the question of the same defect, he
will be able to show him why he concluded the title should be passed.
Of course, if the attorney is of the opinion that the title is not merchantable, he should, to justify himself, state to his client the reasons why
he _ejects the title.
A word or two as to the mechanics of the examination. No attorney should undertake the examination of an abstract of title of
any length or any degree of complexity without first making a diagram
of the chain of title shown by the abstract from which diagram he can
see at a glance whether there are any breaks in the chain and just what
the outstanding liens and encumbrances are. In addition to making the
diagram, I find it very helpful to have my secretary make a list of the
entries in the abstract; It requires no work on my part to have this
done, as I simply hand to her the abstract and she makes a typewritten
list containing the number of each entry and the book and page or
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filing number of each respective entry. After the examination is finished the diagram and the list of entries, together with the notes that
have been made, are filed away and if later any question comes up as
to the title shown by the abstract, the combination of the list of entries
and the diagram will give one what is in effect a complete abstract.
In addition this list of entries is valuable later in checking an abstract
of title to property in the same subdivision or even closer locality to
determine whether the entries shown in the first part of the abstract
to be examined are the same as those in the abstract already examined.
If they are found to be identical, there is no necessity of examining the
portion of the later abstract which is the same as that of the earlier one,
except to make sure that the instruments in the identical portions of the
abstracts described the property, the title to which is being examined.
From what I have learned of the experiences of other attorneys,
I have concluded that for my own protection it is advisable to state
in my opinions certain exceptions or reservations. Such a statement
might read:
"This property is subject to the lien of the general taxes for
the year 1940 which are payable in 1941, the amount of which
has not yet been fixed by the authorities."
This is not very important, but the taxes for the current year
which are anot payable until the next year do constitute a lien after
April 1st and therefore should be in the opinion. Of course I insert
this reservation only when the opinion is given on or after April 1st.
Another suggested reseivation is this:
"This opinion is given subject to the rights of any person
or persons other than the record owner of said property who
may be in actual possession of said property or any portion thereof, either under contract, agreement, lease or unrecorded deed. If there are any persons in possession of said property other than said record owner of the title, inquiry should be
made of such persons as to what rights they claim in and to said
property or the possession thereof."
This accomplishes two purposes. It protects me from liability
and it protects my client from possible claims against the property. It
protects me because in ffiy opinion I make it clear that my opinion is
based only on the title as shown on the face of the records and I suggest that there might be claims not shown by the records which imposes on my client the duty of investigating for himself the rights of
any persons in possession. It protects the client because it points out
to him that there is danger of rights being asserted by persons in possession and that he must, to protect himself, investigate such rights.
I also advise the client as to this danger at the time that he employs
me.
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The next reservation that I insert in each opinion is as follows:
"This opinion is also given subject to possible claims for
mechanic's liens for labor or material furnished in repairs, additions, alterations or improvements upon said property which
were not finished until three months next prior to the date the
said abstract was so last certified. The abstract does not show
any mechanic's liens filed against said property up to the time when
the abstract was so last certified, but the law gives mechanic's
lien claimants up to three months after the completion of the work
within which to file such liens. Inquiry should be made as to
whether or not any such repairs, additions, alterations or improvements have been made upon said property which were not
completed until after three months next prior to the date when
the abstract was last certified as aforesaid."

This reservation accomplishes the same two purposes with regard
to possibility of mechanic's liens being later filed for work already done
that are accomplished by the reservation I have just mentioned regarding possible rights of persons in possession. If the property I am examining is vacant and unimproved, I combine the two paragraphs regarding the rights of persons in possession and the possibility of
mechanic lien claims being filed in one paragraph which I use in the
place of the two I have mentioned and which is as follows:
"This opinion is given upon the understanding that the
property herein described is vacant and unimproved so that there
can be no question of any mechanic's lien claim being hereafter
filed for labor or materials furnished prior to this date in the construction, erection, alteration or repair of improvements upon
said property and so that there can be no question of anyone other
than said record owner of said property being in the actual possession of said property and thereby giving notice of rights,
claimed under any unrecorded contract, agreement, lease or deed.
However, if there is any person in actual possession of said property other than said record owner, inquiry should be made of
such person as to what rights he claims in and to said property or
the possession thereof."
The next reservation that I put in each opinion is the following:
"This property is subject to the lien of Moffat Tunnel Improvement District Taxes becoming payable hereafter."
I include this reservation because, of course, the lien for the
Moffat Tunnel Improvement District Taxes is one which now exists and
will remain during our lifetimes.
In view of the recent Soldiers and Sailors Civil Relief Acts, it is
also advisable, if in the title there is a judgment or decree in a suit
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which might fall within the provisions of such Acts, to include in the
opinion a paragraph reading:
"This opinion is given subject to possible rights of persons
having an interest in the said property who may at the time of
the entry of a judgment or decree shown in the said abstract have
been in the military service of the United States and therefore
within the provisions of one of the Soldiers and Sailors Civil
Relief Acts which were passed by Congress in 1940."
The including of these stock paragraphs in my opinions entails
little additional work on me because my Secretary has the forms of
the paragraphs, each designated with a letter, so that all I need do is
to tell her to put in the paragraphs bearing certain letters.
Perhaps I should mention one other problem, one which I believe has bothered me more than any other that has arisen in connection
with the examination of titles. It is not a problem of law, but one
of relationship between myself and other lawyers. It arises in a case
where upon examination of a title I find a defect which renders the
title unmerchantable because of a defect purely technical, one from
which there is no actual danger, and my client purchases the property
upon the understanding that the seller is to have his attorney bring a
proceeding to correct the defect. The attorney for the seller frequently
asks me to check each of the papers that he prepares in the suit or proceeding before he files it so that, when each step has been taken, it is
in a manner acceptable to me, instead of allowing me to check the
entire proceedings when he has finished his work. Naturally an attorney desires to be courteous and accommodating to a brother attorney
and so for years I followed the practice in such a case of letting the
attorney send to me each paper as he prepared it, then checking it and,
if it was not entirely satisfactory to me, marking the corrections to be
made or rewriting it myself. However, I found this practice entailed on
me a very large amount of work and in come cases, especially where
the work was being done by a young and inexperienced attorney, it involved as much work as if I had prepared the papers in the first place.
I found that it was less work for me to rewrite the papers entirely than
to tell him just how he should rewrite them and then after he had done
so check them again. I finally concluded that I was doing an injustice
to myself in following this practice. My client who employed me to
examine the title has paid me for the examination of the title and cannot be expected to pay me anything for the correction of the title,
which is to be done at the expense of the seller. And the seller cannot be expected to pay me for my work because he has employed his
own attorney to handle the suit and is paying him.
Of recent years, therefore, I have followed the practice of refusing to assume this uncompensated work. Instead, after he has
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finished his work, I then examine, at the court house, the papers and
proceedings in the action just as I would do if I were examining the
title for the first-time. It is naturally rather disagreeable to me to be
forced to take this position. On the one hand there is the natural
desire to be courteous and helpful to a fellow attorney. On the other,
there is the question as to whether another attorney has the right to
expect me to put in all the extra time and work that is involved without
any compensation at all just to be courteous and accommodating.
Which of these two courses is to be followed by the individual attorney
is a matter for his own conscience and judgment. If he is willing to
put in the time and work in order to be cooperative, courteous and
accommodating, God bless him! If, on the other hand, he feels that
it is unfair to him to expect him to do so, then I do not believe that he
should be subject to any criticism whatsoever for his position.

Denver Lawyers in Military Service
Among the members of the Denver Bar now in active service with
the military forces of the United States are the following:
Sergeant Mandel Berenbaum, Headquarters Co., Fort Sill, Oklahoma.
Corporal Thomas C. Chapin, Officers Candidate School, Ft.
Balzair, Virginia.
Major Robert D. Charlton, Field Artillery, Camp Forrest, Tennessee.
Major Sydney P. Godsman, Camp Forrest, Tennessee.
Captain Stanford W. Gregory, Army Air Corps, Fort Bliss, Texas.
Major James R. Hoffman, Fort Bliss, Texas.
Lieutenant Colonel William 0. Perry, 157th Infantry, Ragley,
Louisiana.
Private Marvin M. Pepper, Headquarters Co., Quartermasters
Corps, Fort Logan, Colorado.
Lt. Colonel Feay B. Smith, War Department, General Staff, Div.
G-3, Washington, D. C.
2nd Lieutenant Jerome R. Strickland, Army Air Corps, Las
Vegas, Nevada.
Ist Lieutenant Edwin P. Van Cise, Infantry, Camp Walters,
Texas.
Major Harold M. Webster, Quartermasters Corps, 1919 E. Lee,
Tucson, Arizona.
Captain Ford E. Williams, 120th Observation Squadron, Biggs
Field, Texas.
If you know of others, let us know.
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Hamlet J. Barry, Jr., Writes of

Current Events of
Bench and Bar
Only 94 Out of 500 Pass Bar Exam
In a new type of Bar examination initiated recently by the State
of Massachusetts only 94 out of 500 succeeded in passing. The examination is intended to test the ability of the applicant to analyze a
situation. The record of a case is presented to the candidate a month
before the examination, and at the examination he is asked questions
on-the problems involved in the case in both an oral and written test.
Federal Government Expected to Hire 500 Lawyers by End of Summer
The new defense efforts and new appropriations are swelling new
opportunities for lawyer jobs with the federal government. Most of
these new jobs are in the Department of Justice. The FBI is now ready
to hire 265 lawyers as special agents.
FBI officials report that they have on hand thousands of applications from young lawyers seeking a place with the bureau.
Hudson Lawyers Club Prepares Fee Schedule
Finding that the bar as well as the public are hurt by ridiculously
low prices The Hudson Lawyers Club has prepared a minimum fee
schedule which all its members are expected to follow.
The group is also making a drive against gratuitous legal advice.
They ask that lawyers desist from giving "curbstone" opinions, and
that a consultation fee of $5.00 be made for any legal advice furnished.
Law Firms Believed Included in New Wage and Hour Bulletin
In a recent interpretative bulletin of the wage and hour division,
law firms are specifically included as not entitled to exemption as a
'service establishment."
Law firms are brought within the wage and hour act, according
to division attorneys, when it handles a legal matter for a client in
another state, or a legal matter in another state for a client in the same
state.
Attorney General Rules Hatch Act Does Not Apply to Soldiers
Acting Attorney General Matthew F. McGuire pointed out in
an opinion for the Secretary of War that the Hatch Act was clearly
inapplicable to those in military service. The act provides a penalty of
discharge from the service for violation. Mr. McGuire said that the
application of the act would produce an obvious absurdity in that one
wishing to evade military service could bring about his discharge by
making a political speech or by filing as a candidate for office.
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Experiment Shows That Jury Trial Is Gamble
Members of Hamilton County Bench and Bar in Ohio have conducted mock trials on a highway robbery case before 180 different
juries. The result was 35 per cent of the juries found the defendant
guilty, 31.1 per cent found the defendant not guilty, and the remaining 33.9 per cent disagreed.
California Bar Decides to Employ Public Relations Expert
The State Bar of California has employed a public relations firm
as a means of putting lawyers in their true light with the public. The
object of the program will be to identify the lawyer as a prime contributor-to public welfare and as an -important factor in making
democracy work. The public relations advisors are to have the fullest
latitude consistent with professional traditions and ethics.
Retiring President Attacks Growth of Boards
Judge William M. Hargest, retiring president of the Pennsylvania
Bar, told the organization at its annual convention that there has been
an "abnormal, aberrant and alphabetical" growth of administrative
tribunals. Judge Hargest warned that* the unwarranted seizure of
power by boards which are at once legislative, executive and judicial
leads toward dictatorship.

Midwestern Bar Elects New Officers
R. G. Porter of Gunnison was elected President of the Midwestern
County Bar Association at its annual meeting held July 26th. Other
officers selected were Paul L. Littler of Montrose, Vice-President;
Charles F. Stewart of Gunnison, Secretary-Treasurer; Charles E. Blaine
was elected to the Board of Governors of the State Bar Association.
Frank L. Fetzer of Denver was the principal speaker at the evening
meeting held by the association.
He spoke on "Variation of the
Species." William E. Hutton, President of the State Association and
G. Dexter Blount of Denver, member of the American Bar Association
Board of Governors, also addressed the meeting. Other officers of the
state association attending the meeting were Edward L. Wood, Chairman
of the Institute Committee, and Win. Robinson, Jr., Secretary of the
state association.
-- Charles F. Stewart.

In the Dog House
Most people try to keep out of the Dog House as much as possible, at least we do. But last month one George Albanese wanted in
so badly that he broke in. The regular occupant didn't like it. Judge
Henry S. Lindsley didn't like it either and George got four to seven
years. It was the Dog House Beer Tavern.

